Abstract
Introduction
At a symposium dedicated to treaty interpretation, it is perhaps impertinent to highlight the dearth of discourse on this topic in the field of international criminal law. To be clear though, shining a spotlight on unresolved interpretive dilemmas is not intended to cast doubt on the progress made in this field to date. Without question, international criminal lawyers have accomplished a Herculean task in the past 17 years. They have worked tirelessly to develop substantive and procedural international criminal law from its embryonic state at the end of World War II to an increasingly sophisticated body of law. Their work is best reflected in the jurisprudence of several ad hoc tribunals and the Rome Statute of the International Criminal Court (1998) (Rome Statute), 1 which entered into force on 1 July 2002 and established the first permanent international criminal court (Court) in history. Articles 6, 7, and 8 of the Rome Statute give the Court jurisdiction to try persons for committing genocide, other crimes against humanity, and war crimes. 2 The call in this article for the development of an interpretive methodology for crimes in the Rome Statute is thus a testament to this most admirable progress, a sign that international criminal law is entering its adolescence and should thus start developing certain 'secondary law' 3 attributes which will help ease its transition into a mature and increasingly respected field of international law.
The purpose of this article is briefly to review the state of the art before proceeding to introduce three fundamental interpretive dilemmas which, in the author's view, ought to be addressed before a method of interpretation for crimes in Articles 6, 7, and 8 of the Rome Statute is formulated and operationalized. 4 Thus, while tentative observations will be offered on how to resolve some of these dilemmas, one of the main aims of this article is to problematize key interpretive issues expected to confront judges of the Court and lawyers appearing before them -to initiate a dialogue. Going forward, whatever outcome is preferred in respect of these dilemmas, it is submitted that their resolution might usefully form at once the foundation of an interpretive method but also a yardstick against which proposed methods could be evaluated.
This article is divided into four main parts. In section 2, the state of the art for interpretation in the field of international criminal law will briefly be described. Consideration will be given to the jurisprudence of the International Criminal Tribunal for the former Yugoslavia (ICTY), the International Criminal Tribunal for Rwanda (ICTR), 1 and the Court, as well as their statutory frameworks. 5 In section 3, the 'normative dilemma' will be analysed. The normative tensions underlying international criminal law will be explained and their impact on the Rome Statute considered by examining Articles 21(3) and 22(2), provisions which have the potential to perpetuate these tensions. In section 4, the 'interpretive aids dilemma' will be considered. While customary international law has traditionally been a key interpretive aid and source of law in the field of international criminal law, crimes in the Rome Statute are complemented by the Elements of Crimes (Elements), a non-treaty document adopted by the Assembly of States Parties of the Court (ASP) on 9 September 2002, 6 which lists mental and material elements for each crime in the Court's jurisdiction. Consideration will be given to whether the advent of the Elements signals the end of custom serving as an aid to the interpretation of crimes in the Rome Statute and, if not, what their respective roles might be. In section 5, the 'inter-temporal dilemma', namely whether the crimes in the Rome Statute are to be interpreted in light of relevant and applicable legal developments, will be addressed.
Throughout, the aforementioned dilemmas will be explained and analysed as they pertain to interpreting crimes in the Rome Statute. In the author's view, as will become evident, the Rome Statute articulates an interpretive imperative specific to the crimes and other provisions may have objects and purposes meriting a slightly different hermeneutic. An attempt will also be made to graft each interpretive dilemma onto the general rule of interpretation set out in Article 31 of the Vienna Convention on the Law of Treaties (1969) (Vienna Convention or VCLT), 7 which provides:
1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.
2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:
(a) any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty; (b) any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.
3. There shall be taken into account, together with the context: (a) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions; (b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation; (c) any relevant rules of international law applicable in the relations between the parties.
4. A special meaning shall be given to a term if it is established that the parties so intended. The ICTY, ICTR, and Court have recognized the applicability of Articles 31-33 of the Vienna Convention to the interpretation of international criminal law statutes. 8 By situating the interpretive dilemmas identified within Article 31, the hope is to illustrate that, while these dilemmas manifest themselves in a unique manner within the Rome Statute regime, at their core, they can be understood as universal problems of interpretation.
2 State of the Art
A method of interpretation, for the purposes of this article, is understood to mean a systemic general approach to reasoning through the resolution of interpretive issues. A fully developed method has three tiers. It offers its user, in this case judges and lawyers in the field of international criminal law, the following levels of assistance:
(1) a primary interpretive principle to guide their reasoning process when confronted with interpretive issues; (2) arguments or reasons which support this interpretive principle; and (3) a catalogue of materials or aids which must, may, and, if applicable, may not be taken into account in support of these arguments. 10 The interpretive imperatives in Articles 31-33 of the Vienna Convention are reflective of customary international law but not an exhaustive catalogue of interpretive techniques used by (1991) . A legal methodology may be defined 'as a systemic general approach to the duly purposive and consistent execution of a recurrent type of major task arising in the making or application of law': R.S. Summers, Form and Function in a Legal System: A General Study (2006) , at 241. at New York University on November 2, 2010 ejil.oxfordjournals.org Downloaded from international judges. 11 The International Law Commission (ILC) in its commentary to Article 31 stated:
The Commission, by heading the article 'General Rule of Interpretation' in the singular and by underlining the connection between paragraphs 1 and 2 and again between paragraph 3 and the two previous paragraphs, intended to indicate that the application of the means of interpretation in the article would be a single combined operation. All the various elements, as they were present in any given case, would be thrown into the crucible and their interaction would give the legally relevant interpretation.
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The crucible approach has generally yielded three schools of interpretation: (1) the textual approach; (2) the intent-based approach; and (3) the object and purpose approach. 13 In an established area of law which includes detailed treaty texts and a well-accepted normativity, the crucible approach might yield the prevalence of one of these schools as well as a coherent and stable body of jurisprudence on interpretation. However, the ICTY and ICTR Statutes ushered in the modern era of international criminal law under relatively impoverished circumstances. Neither of the Statutes contains interpretive guidance and each provides little more than vague jurisdictional headings for entire categories of crimes, some of which are not exhaustively listed, with little indication of requisite mental and material elements that must be proven or possible defences to crimes. And while the rights of the accused are briefly mentioned, the rules of procedure and evidence for the ICTY and ICTR were left to judges to adopt. Further, as will be seen, the normativity of international criminal law when these tribunals began their work was (and is) far from settled.
It is against this backdrop of vague and scant Statutes as well as serious normative tensions that judges at the ICTY and ICTR have had to put flesh on the bones of modern international criminal law. What they have achieved under these circumstances is extraordinary. However, from the perspective of interpretation, such a state of affairs opened the door for judges to develop their own methods which were perhaps inspired by their legal training 14 and/or understanding of international criminal law's normativity. No prevailing hermeneutic has emerged and the jurisprudence contains inconsistent reasoning with references to inter alia the following principles of interpretation: 25 Regarding the customary law presumption, it is recalled that the UN Secretary-General's report on the establishment of the ICTY expressly stated that its jurisdiction is limited to conduct which is 'beyond doubt' criminal under customary international law.
Adding to this confusion is that none of the aforementioned interpretive principles has been authoritatively defined, and so their meanings vary throughout the jurisprudence and sometimes even overlap. Not surprisingly, therefore, arguments supporting interpretive principles are not clearly connected to the interpretive principle to which they adhere. For example, judges have used the principle of literal interpretation to endorse arguments favouring both strict and broad interpretations of impugned words. 27 On other occasions, bald statements about the prudence of adopting a broad interpretation of a phrase, for example, are not buttressed by an explanation about how this argument achieves the greatest faithfulness to a particular interpretive principle (e.g., progressive interpretation, effective interpretation). Further, the scant detail in the ICTY and ICTR Statutes understandably leads to greater than normal convergence of interpretation and application of the law, with judges not always specifying whether they are invoking a legal source as an aid to interpreting a statutory provision or applying it directly to a set of facts. This confusion has extended to interpretive aids, which form the third tier of an interpretive methodology. Interpretive aids may be authoritative, that is, binding or non-binding materials which must be taken into account if relevant, or non-authoritative, meaning materials which may be taken into account. 28 In the jurisprudence of the ICTY and ICTR, it is difficult to ascertain the admissibility or persuasiveness of the materials which have aided judges in the interpretive process -the extent to which judges must, may, or may not consider these materials. In sum, the Statutes and jurisprudence of the ICTY and ICTR have not yielded a prevailing hermeneutic for international criminal law. Accordingly, the development of a method of interpretation, as defined above, has not been possible.
With the advent of the Court, some methodological progress has been made. First, the Rome Statute contains Articles 21(3) and 22(2), both of which contain interpretive guidance and will be discussed below. Secondly, whereas the distinction between interpretation and application of the law has not always been identified in the jurisprudence of the ICTY and ICTR, this distinction has not only been entrenched in Article 21 of the Rome Statute, which makes alternating references to 'interpretation' and 'application', but also recognized by judges of the Court. 29 By referring expressly to interpretation, the Rome Statute legitimates the role of judges as interpreters of international criminal law, a notion which was perhaps on shaky or contested ground in the past. Thirdly, judges have acknowledged that the Rome Statute regime is distinct from the ICTY and ICTR regimes. 30 The jurisprudence of the ad hoc tribunals is so rich that it is perhaps tempting for those working at the Court, many of whom spent time working at the tribunals, to transpose familiar legal approaches wholesale, which would be mistaken.
Normative Dilemma A International Criminal Law's Difficult Birth
The normative tensions underlying international criminal law can be understood in two ways: (1) as an 'identity crisis' owing inter alia to its mixed legal parentage; 31 and (2) as a tension between its substantive justice origins and strict legality aspirations.
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Each will briefly be explained.
International criminal law is a 'hybrid branch of law', as it is the child of a tripartite marriage between international human rights law, its jus in bello cousin, international humanitarian law, and domestic criminal law. 33 Whereas the fundamental principles underpinning a liberal criminal justice system are those of personal culpability, legality, and fair labelling, 34 international human rights law is focused on state responsibility and harm to the victim. 35 Thus, while the object and purpose of criminal justice favours the strict construction of statutes, the object and purpose of international human rights instruments is invoked to justify generally broad interpretations of crimes to ensure that 'harms are recognized and remedied, and that, over time, there is progressively greater realization of respect for human dignity and freedom'. 36 raising a procedural issue, Bitti defines a gap in the Rome Statute as follows: 'a gap in the Statute may be defined as an "objective" which could be inferred from the context or the object and purpose of the Statute, an objective which would not be given effect by the express provisions of the Statute or the Rules of Procedure and Evidence, thus obliging the judge to resort to the second or third source of law -in that order -to give effect to that objective. In short, the subsidiary sources of law described in Article 21 (1) (b) Of course, there is some overlap in the objectives of these normative frameworks, such as fair trial protections for the accused and victim participation rights in legal proceedings. Additionally, whereas both international human rights and humanitarian law aim to protect the individual, the latter generally admits more rights limitations, as it seeks to strike an acceptable 'compromise between humanitarian ideals and the desire to ensure military effectiveness in warfare'. 37 At the same time, it has been demonstrated that international human rights has had a 'humanizing effect' on international humanitarian law. 38 Thus, while many international crimes initially 'emerged directly from' 39 international humanitarian law or were at least characterized as such, this relationship is weakening and international criminal law's direct ties to international human rights strengthening. In light of this 'cross-fertilization' and the influence of three sets of parent norms, 40 it is not surprising that international criminal law suffers from an identity crisis.
A second way to understand the uncertain normativity of international criminal law is to consider its substantive justice origins and strict legality aspirations. The genesis of modern international criminal law can be traced to the trial of war criminals at Nuremberg and Tokyo after the Second World War. 41 These trials have been criticized inter alia as offending the principle of legality because certain crimes contained in their governing statutes, namely crimes against peace and crimes against humanity, were said to have been created after the acts in question were committed. Confronted with an objection to the retroactive application of these laws, the Nuremberg tribunal responded:
In the first place, it is to be observed that the maxim nullum crimen sine lege is not a limitation of sovereignty, but is a general principle of justice. To assert that it is unjust to punish those who in defiance of treaties and assurances have attacked neighbouring states without warning is obviously untrue, for in such circumstances the attacker must know that he is doing wrong, and so far from it being unjust to punish him, it would be unjust if his wrong were allowed to go unpunished.
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In recent times, where dynamic interpretation motivated by substantive justice considerations has been perceived as offending the principle of legality, a distinction has been drawn between the jurisdiction of international criminal tribunals and the criminality of the conduct being adjudicated: by the ad hoc Tribunals is fundamentally a jurisdictional issue. Even if we suppose, for the sake of argument, and as many believed before the Tadić Jurisdiction Decision, there was no individual criminal liability at international law in internal armed conflict, the underlying acts of killing, torture and rape remained crimes under general principles of law. An offender can plead that the Tribunal is without jurisdiction, based on a certain interpretation of the subjectmatter provisions, but it cannot be argued that he or she did not know it was wrong. 43 The above passage may be seen as the modern manifestation of the substantive justice and strict legality tension within international criminal law. Notions of fair warning or notice and individual autonomy which the principle of legality is intended to protect are thought not to be undermined in certain situations. However, legality as a constitutional principle in municipal jurisdictions is also concerned with safeguarding the separation of powers, leaving law-making to the legislature (or states at the international level) and law interpretation and application to judges. At the Rome Diplomatic Conference in 1998, delegates were familiar with the experiences of the ICTY and ICTR judges adjudicating cases of individual criminal liability. Keenly aware that the treaty they were negotiating was for establishing an international criminal court with permanent jurisdiction to try inter alia their own state agents, delegates were guided by the principle of specificity, meaning that they attempted 'to set out in detail all the classes of crimes falling under the jurisdiction of the Court, so as to have a lex scripta laying down the substantive criminal rules to be applied by the ICC'. 45 Their goal was to list crimes within the Court's jurisdiction exhaustively and in as detailed and clear a manner as possible so that states and their agents could know with reasonable certainty what the outer reaches of prohibited conduct were and what obligations they had under the Rome Statute. 46 The principle of legality was said to require this. 47 While not perfect, 48 Fourthly, Part 3 of the Rome Statute sets out, for the first time, general principles of international criminal law applicable to crimes within the Court's jurisdiction. These address inter alia: basic concepts and modes of individual criminal responsibility, requisite mental elements, grounds for excluding criminal responsibility, and mistakes of fact and law.
For interpretive purposes, one of the most important developments at Rome was the express mention of the principle of legality in Article 22(2):
The definition of a crime shall be strictly construed and shall not be extended by analogy. In case of ambiguity, the definition shall be interpreted in favour of the person being investigated, prosecuted or convicted.
Article 22(2) obliges judges to construe crimes strictly, not extend them by analogy, and to interpret them in favour of the suspect or accused in case of ambiguity. 51 The perceived liberal interpretive reasoning of the ad hoc tribunals was a motivating factor for states to adopt this provision. 52 The principle of legality is further manifested in the following three prohibitions: (1) retroactive exercise of jurisdiction by the Court (Article 11(1)); (2) conviction for a crime which is not within the Court's jurisdiction at the time it is perpetrated (Articles 22(1) and 24(1)); and (3) retroactive application of all applicable law set out in Article 21 prior to a final judgment unless the new law is more favourable to the person being investigated, prosecuted, or convicted (Article 24(2)). In light of the principle of specificity guiding drafters of the Rome Statute and their decision to embed the principle of legality firmly in Article 22(2), the normative dilemma confronting international criminal law has arguably been resolved for the Court with respect to interpreting Articles 6, 7, and 8. Whether the principle of legality may appropriately impact on the interpretation of other parts of the Rome Statute is not considered here.
If Article 22(2) signals international criminal law's full commitment to a liberal criminal justice identity rooted in the principle of legality, how is this principle supposed to operate in the Rome Statute regime for purposes of interpretation? The evolution and application of the legality principle in domestic legal systems, at the international level and before international criminal tribunals, has been fitful and qualified, especially in jurisdictions where a legal tradition of unwritten laws exists. 53 In various jurisdictions, the legality principle's scope reveals a persistent albeit attenuated tension between compelling considerations of substantive justice and strict legality. A legal order modelled on the substantive justice doctrine has as its aim the punishment of socially harmful or dangerous conduct even if this requires retroactive application of the law. 54 As previously mentioned, the Nuremberg and Tokyo trials attempted to derive some of their legitimacy from the substantive justice doctrine.
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A legal order premised on the doctrine of strict legality purports to punish an individual only for acts which were criminal when performed so as to protect individuals against the harsh and arbitrary exercise of state power. 56 The influence of strict legality on the task of interpretation is to limit the power of unelected judges to curtail individual autonomy illegitimately 57 and to ensure respect for the law-making role of the legislature as distinct from the law interpretation and application role of the judiciary. 58 While most criminal law jurisdictions have adopted a doctrine of strict legality in theory, and invoke it to justify the principle of legality, 59 considerations of substantive justice have, in practice, qualified the principle's application in absolute terms. It is submitted that, like domestic criminal law jurisdictions, international criminal law cannot adhere to the strict legality doctrine absolutely. Some crimes are inherently vague, 60 some vagueness is inevitable to avoid 'excessive rigidity and to keep pace with changing circumstances', 61 and in the absence of a world legislature, universally binding written criminal prohibitions (and defences to them) do not exist. 62 Further, while courts and tribunals have worked hard to give clear content to vague international criminal law concepts, the absence of a supreme international criminal court means that this work has occurred in a decentralized manner through ad hoc international tribunals, hybrid tribunals, and domestic courts. 63 Like some domestic 53 Ibid.
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Ibid., at 719; Cassese, supra note 32, at 36-37; Ashworth, Principles, supra note 44, at 74-75, 78-80, 82-84. 55 Cassese, supra note 32, at 39.
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Ibid., at 37. jurisdictions, the legality principle applied at the international level may therefore be 'subject to a number of significant qualifications'.
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For example, the European Court of Human Rights held in SW and CR v. United Kingdom 65 that the principle of strict construction is satisfied when a judicial interpretation, while not strictly in conformity with the wording of a criminal prohibition or relevant case law, is nonetheless reasonably foreseeable -even if this requires obtaining legal advice 66 -and is consistent with the essence of an offence. The Rome Statute does not expressly admit the qualification of foreseeability and so it remains to be seen whether the Court will recognize it. This qualification is said to leave scope for the 'thin ice' principle, which is underpinned by considerations of substantive justice, to operate.
67
In addition to the qualifications of foreseeability and constructive knowledge of the illegality of criminal conduct, it is often asserted that strict construction cannot surreptitiously gut the concept of interpretation of all meaning. Judges are mandated to interpret and apply the law, which requires giving content in good faith to the text in light of its ordinary or special meaning, context, object, and purpose, as well as subsequent practice, subsequent agreements, and applicable law. 68 Thus, both the strict construction imperative and ban on analogy are said to 'not stand in the way of progressive juridical clarification of the content of an offence'. 69 This interpretive exercise is not considered to undermine the notion of fair warning or separation of powers concerns so long as the Court's reasoning does not yield a new crime not contemplated by states parties. 70 The ban on analogy is also intended to discourage the creation of substantially new crimes. 71 Indeed, these liberal standards will render the line between interpretation and judge-made law fine in hard cases. However, if Articles 6, 7, and 8 are lacking in some way, it is for the ASP to decide whether to amend the Court's jurisdiction. 72 While strict construction cannot be said to have a fixed place in interpretive reasoning, it has been suggested that it is one of the points which a 64 Ibid., at 41. [t]he effect of strict construction of the provisions of a criminal statute is that where an equivocal word or ambiguous sentence leaves a reasonable doubt of its meaning which the canons of construction fail to solve, the benefit of the doubt should be given to the subject and against the legislature which has failed to explain itself' (emphasis added). judge must consider when interpreting a criminal offence. 73 It requires judges to 'exercise restraint' and favour the suspect or accused when 'left in doubt about the legislative purpose'. 74 Similarly, where Articles 31-33 of the Vienna Convention fail to resolve an ambiguity, the interpretation most favourable to the accused is to be adopted. 75 Thus, elements of the principle of legality remind judges to begin with the text of a criminal prohibition and return to it before reaching a conclusion by asking whether the interpretation contemplated respects the right of the accused to fair notice and is consistent with the role of judges interpreting and applying the law but not making it.
Like the principle of strict construction, the ban on analogy has enjoyed mixed use at the national level, 76 remains to be defined in the Rome Statute regime, and is often subject to a number of qualifications. For example, the ban on analogy is not prohibited in major legal systems of the world in the following situations: (1) where resort is made to general principles of international criminal law or criminal justice, or to 'principles common to the major legal systems of the world', to determine whether the impugned conduct is prohibited under custom or treaty law; 77 (2) where the wording of the crime itself requires reasoning by analogy (e.g., 'other inhumane acts of a similar character'); 78 (3) where logical reasoning leads to the invocation of treaty provisions to determine whether the impugned conduct is prohibited under general principles of law; 79 or (4) where a plain reading of the statutory text in light of its object and purpose reveals a gap which needs to be filled by reference to other Articles or paragraphs of the same Article. 80 Thus, the ban on analogy does not typically prohibit contextual reasoning inspired by statutory provisions, logical reasoning, or resort to applicable law to fill gaps in a criminal statute. In some jurisdictions which uphold the ban, reasoning by analogy is even permitted to allow for judicially created crimes which are foreseeable and for penalties which are not legislated but left to be determined by judges, who perhaps consider previous sentences in similar cases when issuing a sentence in the instant case. 81 As these examples reveal, the ban on analogy could greatly benefit from being gradually defined by the Court in its case law, and 73 Ashworth, Principles, supra note 44, at 81. 74 Ibid., at 82. 75 Broomhall, supra note 46, at 726; Cassese, supra note 32, at 51. 76 Broomhall, supra note 46, at 724. 77 Cassese, supra note 32, at 49. 78 Ibid.; Broomhall, supra note 46, at 725. 79 Cassese, supra note 48, at 50. The example Cassese gives is where judges try to determine whether use of a particular weapon offends the general principle prohibiting the use of weapons that are inherently indiscriminate or cause unnecessary suffering. In doing so, they look at weapons prohibitions in treaties to see which weapons have been prohibited for this reason. Judges may then compare the characteristics of these weapons with the characteristics of the new weapon to determine whether the latter violates the aforementioned general principle. 80 Broomhall, supra note 46, at 725. One example that Broomhall gives of this is where the Rome Statute and Elements of Crimes do not clearly define the elements that need to be proven in light of a particular set of facts. Here, other provisions of the Statute and Elements may be consulted to aid the Court in its reasoning. 81 Lamb, supra note 47, at 752.
at New York University on November 2, 2010 ejil.oxfordjournals.org Downloaded from the line between permissible interpretation by analogy and law-making will be fine in hard cases. 82 In particular, states parties may have left the door open for substantive justice considerations when interpreting the residual category of 'other inhumane acts of a similar character' as a crime against humanity. 83 If legality is recognized as the guiding principle for interpreting crimes in the Court's jurisdiction, it would require the textual approach to prevail over competing intent as well as object and purpose based approaches to applying Article 31 of the Vienna Convention. 84 This means, quite simply, textual primacy. Considerations of context, object, and purpose as well as interpretive aids such as the Elements of Crimes and travaux préparatoires cannot be invoked inappropriately to broaden, modify, or override the plain meaning of these Articles. The same is true of normative arguments about the importance of protecting victims of crimes or giving effect to the Court's jurisdiction to end impunity. Any interpretive argument which suggests modifying the language in these Articles is arguably inconsistent with the principle of legality and its corresponding textual approach to interpretation. 85 As well, 'where an equivocal word or ambiguous sentence leaves a reasonable doubt of its meaning that the canons of construction fail to solve, the benefit of doubt should be given to the subject and against the legislature that has failed to explain itself'. 86 The viability of legality as a primary or guiding interpretive principle for crimes in the Rome Statute is due in no small part to the detail contained in Articles 6, 7, and 8 and the maturation of international criminal law in recent years. Indeed, 'we are now heading for the formation of a fully fledged body of law in this area'. 87 The existence of several treaties which have attained the status of custom as well as case law which has contributed to crystallizing and clarifying the content of crimes under international law and defences to them has been key to making this transition possible. 88 Owing to these developments, international criminal law is able to gradually move away from the substantive justice doctrine and towards strict legality. 89 Further, 82 Ibid., at 753. The unprecedented detail of Arts 6, 7, and 8 of the Rome Statute will, it is hoped, go a long way to attenuating this problem.
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Emphasis added. This is not to say that the principle of legality is unacceptably compromised: see the introduction to crimes against humanity in the Elements of Crimes.
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Kokkinakis, supra note 61: clear definition of the law in accordance with the legality principle requires that 'the individual can know from the wording of the relevant provision, and if need be, with the assistance of the courts' interpretation of it, what acts and omissions will make him liable'.
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Consideration could be given to whether an exception should be made for avoiding absurd results arising from unusual facts which could not have been intended by a 'rational legislator'. Ibid., at 10, 40. This evolution bears some resemblance to that experienced in countries where common law offences were gradually codified in or displaced by criminal law statutes.
at New York University on November 2, 2010 ejil.oxfordjournals.org Downloaded from unlike international criminal law generally, the Rome Statute regime could be said to have a 'supreme court', the International Criminal Court, and a legislature, the ASP. While the normative tensions underlying international criminal law may continue to play out in other respects, these tensions have, to some degree, been resolved for purposes of interpreting crimes within the jurisdiction of the Rome Statute. As for the shape that the principle of legality will take, it is for judges of the Court to determine this. In this regard, Article 21(2) provides: 'The Court may apply principles and rules of law as interpreted in its previous decisions.' While not creating a system of binding precedents, Article 21(2) is arguably intended to promote consistency and certainty in the jurisprudence of the Court. 90 By defining the contours of the principle of legality in its early case law, the Court could go a long way towards realizing this goal.
C Article 21(3) and the Revival of an Identity Crisis?
While Article 22(2) of the Rome Statute might be invoked in support of an open and shut case for legality emerging as the primary or guiding interpretive principle for crimes in the Court's jurisdiction, drafters of the Rome Statute, ironically in their zeal to safeguard this principle, may have created serious competition for it by inadvertently reviving the normative tensions described previously.
In order of hierarchy, Article 21 of the Rome Statute sets out the law to be applied by the Court, including the Rome Statute, Elements of Crimes, 'applicable treaties and the principles and rules of international law', 'including the established principles of the international law of armed conflict', general principles of law, and national laws as appropriate. Article 21(2) also permits the Court to 'apply principles and rules of law as interpreted in its previous decisions'. Article 21(3) closes the provision and provides:
The application and interpretation of law pursuant to this article must be consistent with internationally recognized human rights, and be without any adverse distinction founded on grounds such as gender as defined in article 7, paragraph 3, age, race, colour, language, religion or belief, political or other opinion, national, ethnic or social origin, wealth, birth or other status.
On its face, this provision appears to create what has been termed a 'super-legality', 91 a normative superiority for international human rights which can be invoked to override all applicable sources of law, including the Rome Statute and established principles of the international law of armed conflict. For example, it has been argued that the absolute ban on torture under international human rights law is a jus cogens norm and that, accordingly, Article 21(3) should operate to exclude application of the 92 While the aforementioned argument is based on jus cogens and not just on the torture ban deriving from international human rights, it nevertheless illustrates how Article 21(3) might be invoked to exclude the application of certain Rome Statute provisions on the basis of an internationally recognized human rights standard. As a super-legal norm, it could also be understood as requiring the interpretation of crimes consistent with internationally recognized human rights in all cases, thereby resolving the normative tensions underlying international criminal law in favour of human rights. In fact, the intent of the drafters at Rome was rather modest.
In spite of the sparse legislative history for this provision, commentators agree that consistency with internationally recognized human rights was intended to require consistency with the principle of legality 93 and to maximize other fair trial protections for the alleged perpetrator which originate from international human rights law. 94 In addition to legality, some specific fair trial issues that were raised include the age of persons over which the Court would have jurisdiction, respect for the fair trial standards set out in Article 14 of the International Covenant on Civil and Political Rights (ICCPR), 95 and ensuring that any recourse to national law is consistent with international human rights law. 96 Indeed, this latter role for Article 21(3) may in the longer term prove to be its main field of application. Interestingly, the limited debate on Article 21(3) focussed on the non-discrimination clause and the meaning to be given to 'gender'. 97 Thus, in terms of a hierarchy of applicable sources of law for purposes other than protecting the rights of the accused, little or no thought was given to the relationship between internationally recognized human rights and the Rome Statute. Ironically, the drafting of Article 21 was motivated by the principle of legality and the desire to limit judicial discretion in the interpretation and application of the Rome Statute. 98 ) were to operate in the manner contemplated, this mandate could be more clearly expressed. 104 Sixthly, owing to the reference in Article 69(7) of the Rome Statute to the exclusion of evidence that violates the Rome Statute or internationally recognized human rights, these two bodies of law do not have a hierarchical relationship to one another.
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On balance, none of these arguments seems sufficiently compelling to override the clear and ordinary meaning of this provision. 106 For this reason, perhaps the better legal approach is to assign a meaning to Article 21(3) that respects its wording but is also consistent with the legality provision, which is specifically addressed to the interpretation of crimes, and the fair trial protections it is intended to safeguard. The principle of legality seems poised to emerge as a central pillar in the Rome Statute regime and could be seriously undermined if, as in the past, 107 a neighbouring and vast body of law which is undefined in the Rome Statute were used to widen the scope of individual criminal liability under international law. Article 32 of the Vienna Convention provides:
Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine the meaning when the interpretation according to article 31: (a) leaves the meaning ambiguous or obscure; or (b) leads to a result which is manifestly absurd or unreasonable. Hafner and Binder, supra note 94, at 173-174. 100 Ibid., at 174. 101 
For example, were the Court to interpret the crime of directly and publicly inciting others to commit genocide to include hate speech, could the suspect or accused not rely on Article 21(3) to argue that the Court's interpretation conflicts with his or her right to freedom of expression, assuming that this right was protected under customary international law or a treaty ratified by the relevant state, and hate speech had not been criminalized under international law? 110 Here, international human rights norms would be invoked in a manner consistent with the principle of legality (e.g., strict construction). As well, if states parties were to add to the Court's jurisdiction a panoply of terrorism-related offences which violated the suspect's or accused's right to liberty or freedom of association, again assuming these rights were protected by custom or an applicable treaty, could Article 21(3) not be invoked by the accused to argue that the Court cannot apply these provisions to the extent that they are 'inconsistent with internationally recognized human rights'? Such an interpretation of Article 21(3) would roughly resemble the role that constitutional rights and freedoms play in domestic criminal justice systems by virtue of their character as individual rights and their status as customary or relevant treaty norms. As well, this understanding would presume that definitions of crimes are consistent with the rights of the suspect or accused unless a rights violation is proven. Such an approach is markedly different 109 Art. 53 VCLT. 110 Art. 19(3) ICCPR, supra note 95, provides: 'The exercise of the rights provided for in paragraph 2 of this article [which includes freedom of expression] carries with it special duties and responsibilities. It may therefore be subject to certain restrictions, but these shall only be such as are provided by law and are necessary: (a) For respect of the rights or reputations of others; (b) For the protection of national security or of public order (ordre public), or of public health or morals' (emphasis added from that of imputing to Article 21(3) a mandate to interpret crimes in the Rome Statute broadly in order to attain maximum protection for potential victims. While it is not possible here to resolve conclusively the normative dilemma arising from a reading of Articles 21(3) and 22(2) side by side, a few tentative observations can be made. First, if it is recognized that Article 21(3) implicitly safeguards the principle of legality and the rights of the alleged perpetrator, consistent with the intent of its drafters, it may be concluded that the principle of legality, as articulated in Article 22(2), should guide judges as a primary principle for interpreting crimes in the Court's jurisdiction. This may be seen as an example of the lex specialis rule operating to harmonize Articles 21(3) and 22(2) as they pertain to the definitions of crimes in the Rome Statute. 111 The proposed relationship is also consistent with the notion that the Rome Statute defines crimes within the Court's jurisdiction, not (customary) international human rights law (see Article 22(3)).
112 Secondly, if this approach is accepted, it may shield Articles 6, 7, and 8 against arguments favouring their expansive interpretation for no other reason than the wording of Article 21(3). Stated differently, such an approach would prevent the object and purpose of international human rights being invoked as the sole justification for broad or progressive interpretations of crimes.
Thirdly, the Court may decide that, for purposes of interpreting crimes within the Rome Statute, the principle of legality mandates that violations of the accused's international human rights protected by custom or applicable treaties may limit interpretations of crimes in the Rome Statute. For example, interpreting the crime of incitement to commit genocide as including hate speech could be deemed inconsistent under Article 21(3) with the accused's right to freedom of expression, and therefore impermissible. Fourthly, when relying on international human rights to interpret the content of crimes in the Rome Statute, such as 'other inhumane acts of a similar character' as a crime against humanity, the Court, in light of Articles 21(3) and 22(2), may wish to limit itself to customary international human rights and norms. Such an approach would appear to be consistent with the sentiments expressed in the first paragraph of the Elements of Crimes introduction to crimes against humanity:
Since article 7 pertains to international criminal law, its provisions, consistent with article 22, must be strictly construed, taking into account that crimes against humanity as defined in article 7 are among the most serious crimes of concern to the international community as a whole, warrant and entail individual criminal responsibility, and require conduct which is impermissible under generally applicable international law, as recognized by the principal legal systems of the world. In addition to recognizing a primary interpretive principle and arguments that are consistent with this principle, a method of interpretation should ideally identify what authoritative and non-authoritative material aids to interpretation can be of use to judges and lawyers. Unlike the ICTY and ICTR Statutes, Article 21 of the Rome Statute lists in order of hierarchy sources of law which the Court shall apply where interpretation of the Statute, Elements of Crimes, and its Rules of Procedure and Evidence fail to resolve a legal issue raised in a case. These sources of law are authoritative aids to interpreting crimes in the Rome Statute. The Elements of Crimes is a non-treaty document setting out the requisite material and mental elements for each crime in the Court's jurisdiction. It must be 'consistent' with the Rome Statute and 'shall assist the Court in the interpretation and application of articles 6, 7 and 8'. 116 Accordingly, the Rome Statute expressly identifies the Elements as a key authoritative non-binding interpretive aid for Articles 6, 7, and 8. The Elements instrument was drafted by states after the Rome Statute was adopted and involved 'experts from a variety of diverse fields, including military lawyers, human rights lawyers, and criminal lawyers'. 117 In fact, proponents of the Elements argued that it would 'give teeth to' the principle of legality.
118
As for other authoritative interpretive aids, Article 21 mandates the Court to apply, 'where appropriate, applicable treaties and the principles and rules of international law, including the established principles of the international law of armed conflict'. This reference is understood to include customary international law, which is a source of principles and rules of international law. 119 Given the definition of international criminal law stricto sensu, which establishes international criminal responsibility directly under international law, and the practice of establishing international criminal tribunals ex post facto, customary international law has historically been a key aid to interpreting crimes and a source of law for filling gaps in the statutes of international criminal tribunals. 120 As well, Article 31(3)(c) of the Vienna Convention acknowledges that the complex and entangled relationship between custom and treaties must be taken into account when interpreting the latter if relevant and applicable.
However, Article 10 of the Rome Statute provides: 'Nothing in this Part shall be interpreted as limiting or prejudicing in any way existing or developing rules of international law for purposes other than this Statute.' Similarly, Article 22(3) states that application of the legality principle 'shall not affect the characterization of any conduct as criminal under international law independently of this Statute'. Accordingly, Articles 6, 7, and 8 each begin with the proviso, 'For the purpose of this Statute' before continuing to state what genocide, other crimes against humanity, and war crimes mean. What does all of this tell us about the role of customary international law as an aid in the interpretation of these provisions? Must it assist the Court, may it assist the Court, and, if the Elements and custom diverge on whether a particular material or mental element needs to be proven or articulate the content of an element in different ways, to which aid should judges defer? Did the drafters of the Rome Statute intend to create a self-contained sub-regime of international criminal law that is sealed off from the influence of customary international law, relevant treaty law, as well as general principles of law? Stated differently, what is the relationship between custom and Articles 6, 7, and 8 of the Rome Statute?
Commentators have repeatedly pointed out that not all crimes under customary international law fall within the Court's jurisdiction. For example, the list of prohibited weapons in Article 8(2)(b) of the Rome Statute is thought to fall short of customary international law because agreement could not be reached on including the use of certain weapons of mass destruction within the Court's jurisdiction. 121 Further, commentators have consistently pointed out that the Rome Statute innovates in places by going beyond customary international law to include 'new' international crimes, and also contains retrogressive definitions of crimes that fall short of their customary legal counterparts. 122 Article 8(1) of the Rome Statute also suggests a gravity threshold, 120 On the definition of international criminal law stricto sensu and its relationship to custom see, e.g., Kreß, supra note 51, at paras 10-11; Cassese, supra note 32, at 11. 121 which is intended to limit the Court's jurisdiction to only the most serious perpetrations of war crimes listed in Article 8. For present purposes, therefore, it is assumed that the Rome Statute does not give the Court jurisdiction over all crimes under customary international law, is both retrogressive and progressive in parts, and suggests a gravity threshold to exclude from the Court's jurisdiction some 'less serious' perpetrations of crimes in its jurisdiction. One way to understand better the relationship between crimes in the Rome Statute and customary international law is to ask whether Articles 6, 7, and 8 codify or progressively develop international criminal law.
B Articles 6, 7, and 8 and Custom
A review of the leading debates about the meaning of codification discloses the rejection of a strict definition of codification in the field of international law, that being 'the writing down of already existing rules of law' with only a few minor changes in the law. 123 To be a worthwhile undertaking, the codification process will involve states and thus entail some bargaining to achieve consensus so as to avoid yielding lowest common denominator results. 124 Further, compared with domestic codification efforts, the content of customary international law is regarded as less detailed. 125 Thus, every codification of international law involves an element of innovation, meaning the difference between codification of custom and progressive development of the law is a matter of degree -'between minor and major changes of the law, respectively' 126 or between a 'few nuances' in relation to prior custom and going 'substantially beyond' that law. 127 Stated differently, 'when a process is qualified as "codification" or "development" in fact only the prevailing one is meant'.
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If the written rule's innovative or reformatory elements outnumber and outweigh the typical components of the original customary rule, and they appear on the whole as two separate entities, the written norm constitutes progressive development, and "it becomes misleading to describe the process as one of codification at all". Further, a customary rule codified in a treaty continues to exist alongside its articulation in a treaty, thereby continuing to bind all states qua customary law and not just parties to the codifying treaty. 130 It is submitted that the distinction between codification and progressive development is germane to the issue of relevant interpretive aids.
131 A customary rule is codified if one of the following three conditions is met: (1) the treaty rule is declaratory of an existing customary rule; (2) the treaty rule has crystallized into custom during the process of its formation and adoption; or (3) the treaty rule has generated new customary law subsequent to its adoption. 132 For the present discussion, codification is understood as satisfying one of the first two conditions. A treaty can be declaratory of custom at varying levels of abstraction, 133 and certain provisions, or parts of provisions, may be declaratory of custom while others are not, 134 which is often the case.
135
The following considerations and statements in the following materials have been identified as having probative value for purposes of ascertaining whether a treaty codifies custom:
136 materials preceding the work of the ILC; ILC materials; UN General Assembly Sixth Committee statements; Diplomatic Conference travaux préparatoires; the adoption of a provision 'without a dissenting voice'; whether an area of law is ripe for codification prior to the drafting of a treaty; widespread and representative drafting participation by states; adoption of a convention by 'an overwhelming majority of States'; the text of the treaty, including its preamble; the final act of the Diplomatic Conference; ratifications and reservations to a treaty, as well as denunciations of it; subsequent practice; statements by states parties and non-states parties; 137 mention of the same conventional rules in subsequent legal texts; case law; 138 doctrinal writings;
and the nature of the rules in the treaty, their norm-creating character. 139 While it is not possible to go into detail here, it is submitted that, on balance, these considerations and materials reveal an intention on the part of states parties to draft definitions of crimes in the Rome Statute which would mirror existing custom and crystallize emerging custom to the greatest extent possible, while recognizing the need to build consensus with a view to promoting universal ratification of the Rome Statute. Further, it is submitted that Articles 6, 7, and 8 of the Rome Statute are broadly consistent with crimes under international law, meaning that they are not completely exhaustive of custom and may depart from custom in places.
Importantly, how the legality principle is formulated in Article 22 of the Rome Statute appears to be consistent with the view that crimes in the Court's jurisdiction largely overlap with custom. While the Court is often described as having prospective jurisdiction, its jurisdiction appears to be exercised retroactively in two situations. First, this may occur where the Security Council refers a situation to the Court involving a non-state party, the accused is a national of a non-state party, and the impugned conduct occurred on the territory of a non-state party after 1 July 2002. 140 The Security Council's referral of the situation in Darfur, Sudan, to the Court is an example of this.
141 Secondly, this may occur where the Court exercises jurisdiction over the same kind of individual vis-à-vis a non-state party lodging a declaration with the Registrar that it accepts the Court's exercise of jurisdiction over the crime in question after it was allegedly committed. 142 In both of these situations, the Court cannot rely on the prior consent of the relevant state to be bound by the Rome Statute and exercise jurisdiction over its nationals or individuals perpetrating crimes on its territory. In these situations, the Rome Statute will be applied 'retroactively' to individuals of non-states parties. How can these practices be reconciled with delegates' legality concerns when drafting the Rome Statute? Here, absent relevant national criminal law prohibiting the impugned conduct when it occurred, the Court's jurisdiction would have to be established on the basis of the relevant crimes forming a part of customary international law. 143 Thus, to the extent that the definitions of crimes in the Rome Statute are reflective of customary international law, they are binding on all individuals qua customary international law, not just nationals of states parties or individuals engaging in illegal conduct on the territory of states parties. 144 In his commentary on Article 22, the main 139 Schachter, supra note 132, at 732-735. 140 In the author's view, the Rome Statute's temporal jurisdiction for Security Council referrals related to crimes in Arts 6, 7, and 8 is limited to crimes committed after the Rome Statute's entry into force on 1 July 2002. at New York University on November 2, 2010 ejil.oxfordjournals.org Downloaded from legality provision in the Rome Statute, Broomhall identified an important silence which is germane to this point. He contrasted the formulation of the legality principle in the 1994 Draft Statute prepared by the ILC with its present formulation in Article 22. Article 39(b) of the 1994 Draft Statute adapted the principle of legality for treaty crimes by requiring that no accused could be found guilty of a treaty crime 'unless the treaty in question was applicable to the conduct of the accused . . . at the time the act or omission occurred'. 145 Others have remarked that a pragmatic reason for limiting the Rome Statute's jurisdiction to crimes under international law and not extending it to include treaty crimes 'was that becoming a party to the Statute would not be contingent on the acceptance of legal instruments defining the substance of such crimes'. 146 The absence of such a provision in the Rome Statute is notable, as it suggests that the crimes within the Court's jurisdiction are limited to 'core' crimes under international law or international criminal law sensu stricto. 147 If 'treaty crimes' were to be added to the Court's jurisdiction one day, 148 Broomhall reasons that the legality principle in Article 22 would have to be amended to reflect this. 149 Thus, the principle of legality's formulation in the Rome Statute is consistent with treating Articles 6, 7, and 8 as largely reflective of customary international law. To the extent that they are not, individuals in the aforementioned circumstances may challenge the Court's jurisdiction over them. 150 In addition to Article 22, the large overlap between custom and Articles 6, 7, and 8 is indicated in the statements of key players involved in their drafting. Adrian Bos, who from 1995 to1998 chaired the ad hoc and preparatory committees which carried out drafting of the Rome Statute prior to the Diplomatic Conference, referred to the crimes in the Rome Statute as crimes 'under international law'. 151 Philippe Kirsch, who chaired the Committee of the Whole at Rome and was the Court's first President, stated more than once that states intended and generally agreed that 'the definitions of crimes in the ICC Statute were to reflect existing customary international law, and not create new law'. 152 As for the outcome, he admitted that, while the Rome Statute 'contains uneasy technical solutions, awkward formulations, [and] difficult compromises that fully satisfied no one', 153 it and the Elements of Crimes 'clearly reflect the opinio juris of the international community, further supporting the customary nature of crimes within the Court's jurisdiction'. 154 Herman von Hebel, who chaired the Working Group on the Elements of Crimes, stated that, '[i]n elaborating the definitions [of crimes], one of the major guiding principles was that the definitions should be reflective of customary international law. It was understood that the Court should operate only for crimes that are of concern to the international community as a whole, which meant the inclusion only of crimes which are universally recognized'. 155 He further stated that, on balance, 'the crimes as defined in the Rome Statute will give the Court a broad subject-matter jurisdiction consistent with customary international law and, at the same time, lend support to current developments', thereby suggesting the crystallization of certain norms. 156 Further, scholars have cautiously described the Rome Statute as roughly congruent with custom. They have variously stated that it is 'a base-level of what customary law is', 157 that, 'while the correspondence with customary international law is close, it is far from perfect' 158 that the law is 'for the most part' customary international criminal law; 159 that some provisions of the Rome Statute 'may be held to codify customary international law'; 160 but, since it 'is not intended to codify international customary law, one ought always to take it with a pinch of salt'; 161 that it 'codifies many rules and principles of IHL [international humanitarian law] as customary criminal law'; 162 that drafters 'attempted in many cases to stick as closely as possible to customary international law, wherever it could be identified'; 163 that it 'reflects existing practices and affirms current developments in international law'; 164 and that the Statute 'essentially embodies customary law, but it does not exhaust it'. 165 
C Article 10 and its Containing Function
If the intent of states was to include only crimes under international law in the Rome Statute, why not expressly state in the Rome Statute that the crimes in the Court's jurisdiction are generally consistent with custom? Codifying customary international criminal law offers judges and states parties certain benefits, including improvements in 'legal clarity and certainty, systematization of the law, coherence, consistency and perhaps the reform of pre-existing deficient law'. 166 It allows states to speak with 'one voice' instead of through 'conflicting, ambiguous and multi-temporal evidence that might be amassed through an examination of the practice of each of the individual States'. 167 However, there are at least four perceived drawbacks to purporting that a treaty codifies an area of law. First, a 'colourable case against a long-established rule of customary law' may be made 'on the ground that it was not expressly stated in the convention'. 168 Thus, if the Rome Statute is referred to as a code of crimes under international law, it might erroneously be argued that conduct expressly excluded from the Rome Statute is not criminal under international law. 169 Secondly, evidence of a 'negative opinio juris' may be asserted if many states decline to ratify a 'codifying' treaty or challenge the customary nature of a particular rule, thereby weakening its claim to be reflective of custom.
170 If the Rome Statute expressly stated that it was a code of crimes and few states proceeded to ratify it, the criminality of the codified conduct might be called into question. Indeed, delegates were not prepared to accept wholesale that each and every definition adopted was perfectly reflective of custom.
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Recall that the outcome in Rome was a 'package deal' which 'fully satisfied no one'. 172 Thirdly, a codifying treaty may have the effect of inadvertently freezing the development of customary international law by 'photographing' the law at a moment in time but 'speaking' in present terms when it is applied to cases. 173 Thus, by calling the Rome Statute a code, the natural growth of international criminal law may be stifled at a critical phase in its development. 174 It is perhaps for all of these reasons that Article 10 was included in the Rome Statute. It 'was intended to emphasize that the inclusion or non-inclusion in the ICC Statute of certain norms would not prejudice the positions of States on the customary law status of such norms, would not prejudice existing norms of further developments of international law, and would not authorize the ICC to apply existing or new norms omitted deliberately in the ICC Statute'. 175 Regarding this last point, there was perhaps a fear that if custom were recognized as the direct source of law for the Court's jurisdiction, the perceived creativity of ICTY and ICTR judges might repeat itself with judges of the Court. 176 The source of the Court's jurisdiction is therefore conceptualized as deriving from the Rome Statute, which is the first applicable source of law identified in Article 21. Thus, Articles 6, 7, and 8 bind only the Court and are not intended to create a universally binding criminal code for the international community. 177 They aim to define the Court's jurisdiction and not 'to codify, or restate, or contribute to the development of customary international law'. 178 Further, Article 10 reminds its readers of the general international rule that customary law continues to exist and develop alongside treaty law even where the two contain identical rules. 179 For these reasons, Article 10 has been said to guard against 'the danger of an "encrustation" of international criminal law', 180 but it also 'cuts both ways': 181 Those who argue that customary law goes beyond the Statute . . . can rely on this provision. It will become more and more important in the future, because customary law should evolve and the Statute may not be able to keep pace with it. . . . But, of course, the logic of Article 10 cuts both ways. To those who claim that the Statute sets a new minimum standard, . . . conservative jurists will plead Article 10 and stress the differences between the texts in the Statute and their less prolix ancestors.
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Of course, while Article 10 will likely be invoked in the aforementioned manner, it cannot on its own prevent provisions initially seen as retrogressive or progressive in the Rome Statute from influencing the development of custom. States are naturally drawn to laws which are written and, for better or worse, the Rome Statute is already influencing state practice. 183 In light of the foregoing, it is submitted that Article 10 should not be invoked as a bar to using custom as an interpretive aid. The better legal view seems to be that Article 10 is intended to contain the influence of the Rome Statute on the development of custom but not the influence of custom on the Rome Statute for purposes of interpretation. To assert otherwise would be to deny that it is an authoritative interpretive aid, and many of the terms used in Articles 6, 7, and 8 have a special meaning under customary international law. 184 Article 31(1) of the Vienna Convention requires that the Rome Statute be interpreted in 'good faith' and Article 31(4) provides, 'A special meaning shall be given to a term if it is established that the parties so intended.' In fact, the use of archaic language in the Rome Statute taken from various treaties was born out of delegates' desire to include in the Statute existing law and not legislate new crimes.
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Most importantly, Article 31(3)(c) of the Vienna Convention, which is intended to address the relationship between custom and treaties, requires judges of the Court to 'take into account . . . any relevant rules of international law applicable in the relations between the parties'. For crimes in the Rome Statute derived from custom, custom is arguably both relevant and applicable. 186 Of course, to temper the possible effects of Article 31(3)(c) on judicial creativity, the principle of legality as expressed in Article 22(2) of the Rome Statute would bar the Court from exercising its jurisdiction over crimes which are excluded from the Rome Statute. In turn, Article 22(3) would operate to 'prevent the perception that the Statute would rob general international law of its power to criminalize behaviour, or would narrow the scope of any such criminalization outside the ICC regime, such that non-States parties could then claim a greater degree of impunity than would be the case had the Statute not been adopted at all'.
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The recognition of custom as an interpretive aid would not undermine the purpose of Article 10 or require the Court to treat Articles 6, 7, and 8 as codifying international criminal law. Article10 would continue to protect states by affirming that 'the inclusion or non-inclusion in the Statute of certain norms would not prejudice their positions on the customary law status of such norms'.
188 Thus, two regimes of international criminal law would exist, 'one established by the Statute and the other laid down in general international criminal law. The Statute also seems to presuppose the partial coincidence of these two bodies of law: they will probably be similar or identical to a very large extent, but there will be areas of discrepancy.' 189 Finally, it has been argued that consideration of custom in the interpretive process would contribute, where possible, to the coherent (as opposed to fragmented) development of international law, something which the Court as a permanent international court of last resort might wish to take into consideration.
D Article 9(3) and Elements of Crimes that 'shall be consistent with this Statute'
Having posited that custom is an authoritative interpretive aid, what is its import relative to the Elements of Crimes? It is submitted that judges should recognize a rebuttable presumption of interpretation consistent with custom for crimes in Articles 6, 7, and 8 of the Rome Statute.
The presumption proposed would result in an interpretive relationship between the Rome Statute and custom that is theoretically coherent, consistent with the existing legal framework established by the Rome Statute, reconcilable with alternative conclusions justifiably reached in specific cases (e.g., where a definition of a crime is, for example, based on a constitutive treaty rather than custom), and a useful intellectual technique for resolving conflicts between the Elements and custom. 191 It avoids the result of 'throwing the baby out with the bathwater', something which may result if Article 10 is interpreted as foreclosing the influence of custom on the Rome Statute and entailing a hermetically sealed regime in which the Elements of Crimes in all cases reign supreme.
If . . . it would be unwise to give conclusive effect as evidence of the law to the purportedly declaratory treaty, it is still not necessary to swing to the opposite extreme by confining the effect of the treaty wholly to its actual parties. A suitable middle course would be to give presumptive effect as evidence of customary law to the treaty purporting to declare the law while allowing the State or individual against whom the treaty is proffered the right to demonstrate that the particular treaty provision invoked does not correctly express the law. If the objecting party fails to sustain that burden, the presumption created by the treaty is not overcome.
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A legal presumption is an inference which stands until refuted. 193 It is a form of reasoning which fills a gap and requires that, in the absence of better information, a particular conclusion be drawn. 194 A legal presumption is a provisional truth which can be displaced by evidence disproving its validity in a particular case. 195 If the proposed interpretive presumption were recognized by the Court, at least four caveats would be in order. First, the presumption should not be mistaken for the use of custom to modify the crimes in the Rome Statute or claim jurisdiction over new ones. The purpose of referring to external rules may be to seek clarification of what a treaty provision means as well as to embed the Court's reasoning in the wider international legal order, thereby promoting coherence within it. 196 These are permissible ends which respect the principle of legality. However, it is not acceptable under the guise of clarifying a treaty rule to use an external rule to modify it. 197 As two judges of the International Court of Justice remarked, 'substantive rules of international law cannot be brought into . . . litigation through the back door', 198 and one may not 'invoke the concept of treaty interpretation to displace the applicable law'. 199 The principle of legality as articulated in Article 22(2) of the Rome Statute expressly prohibits this. Thus, only where a customary meaning can be reasonably accommodated by the actual words in the Rome Statute is interpretation consistent with custom appropriate. Secondly, while interpretation in favour of the alleged perpetrator is to be preferred in cases of ambiguity, it is submitted that this imperative cannot be used to thwart the ordinary interpretive process of which the proposed interpretive presumption would form a part under Article 31(3) of the Vienna Convention. Thirdly, in situations where the Elements and custom provide different answers to a legal issue and the presumption has not been rebutted, it is submitted that the interpretation supported by custom should prevail. One way to understand this dynamic is to recall that the Elements must be 'consistent' with Articles 6, 7, and 8 of the Rome Statute. If these provisions are presumed to be consistent with custom, a conflict between custom and the Elements would suggest that the Elements are somehow inconsistent with article 6, 7 or 8. An example may be useful to illustrate this point.
In the Al Bashir Arrest Decision, 200 Pre-Trial Chamber I used the Elements of Crimes to interpret the crime of genocide in Article 6 of the Rome Statute. The Elements include a requirement that the relevant conduct 'took place in the context of a manifest pattern of similar conduct directed against that group or was conduct that could itself effect such destruction'. The customary status of this element is controversial, but the Pre-Trial Chamber accepted it and seemed to assume that it is required to do so even if it is incompatible with custom: There are a number of difficulties with the cited passage but only four need to be mentioned for present purposes. First, the Pre-Trial Chamber seemed to treat the hierarchy of applicable law set out in Article 21 as the same hierarchy that is to exist when these sources are used as interpretive aids rather than law applied to fill 197 gaps, a distinction which the International Court of Justice has struggled with but recognized. 202 Secondly, the Pre-Trial Chamber seemed to give no consideration to the requirement in Article 9(3) of the Rome Statute that the Elements for the crime of genocide must be consistent with its definition in Article 6, which was taken directly from the Convention on the Prevention and Punishment of the Crime of Genocide 203 and is itself reflective of custom. 204 Thirdly, the Pre-Trial Chamber seemed to assert that the Vienna Convention comes into play only if there continues to be a gap after the Rome Statute and Elements have been 'applied' in accordance with Article 21(1) (a). 205 Such an approach incorrectly treats the Elements as binding applicable law rather than an authoritative non-binding aid to interpreting and applying crimes in the Rome Statute. 206 Fourthly, and as a result of the third problem, the Pre-Trial Chamber did not seem to acknowledge the effect of Article 31(3) of the Vienna Convention, which requires it to consider as interpretive aids the use of both the Elements of Crimes, which is a 'subsequent agreement between the parties', and custom, which contains relevant and applicable rules of international law:
There shall be taken into account . . . :
any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions; (b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation; (c) any relevant rules of international law applicable in the relations between the parties. 207 Article 31(3) contains no hierarchy and clearly does not give the Court any discretion to take only one interpretive aid into account. 208 Where a customary rule of international law is relevant and applicable, both it and the Elements must be taken into account. Applied to this case, Article 31(3) and the presumption of interpretation consistent with custom would have required consideration of the customary status of the aforementioned element for genocide and, if such an element were found to be inconsistent with custom, favour a finding that this element in the Elements of Crimes was inconsistent with the definition of genocide in Article 6 of the Rome Statute. 209 Further, it is submitted that invoking custom as an interpretive aid would not 'significantly erode' the principle of legality as defined in Article 22(2), which does not mention the Elements of Crimes, or Article 9, which requires that the Elements be consistent with the Rome Statute. 210 Article 22(2) contemplates that the suspect or accused has fair notice by virtue of the detail in the Rome Statute, and Article 9 permits judges not to apply the Elements in a given case. Further, the separation of powers doctrine which is protected by the principle of legality is not undermined by the Elements guiding but not binding judges, as interpretation of the law is a legitimate judicial function which is recognized in the Rome Statute.
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A fourth caveat is that the Elements should not lightly be ignored, as they do contain evidence of the opinio juris of the international community and were intended to reflect existing customary international law consistent with Articles 6, 7, and 8 of the Rome Statute.
212 They are therefore the obvious starting point for understanding the definition of a crime in the Rome Statute. As well, because custom is notorious for being vague and lacking in detail, it will not very often be the case that a perfectly clear mental or material element is discerned in customary international law. 213 As international criminal law continues to mature, it is hoped that this will change. More importantly, the Elements of Crimes are praiseworthy for their usefulness as an interpretive aid in at least two respects: (1) as a 'decoder' of archaic language in the Rome Statute; and (2) as a 'detail filler' of vague or ambiguous terminology in it. 214 As a 'decoder', the Elements take outdated customary legal language (e.g., the war crime of killing 'treacherously') and give it an ordinary meaning, taking into account modern warfare, but without legislating new crimes. 215 As a 'detail-filler', the Elements give content to vague or ambiguous phrases in the Rome Statute, again while taking care not to expand or restrict the crimes stated therein. 216 Accordingly, while the Rome Statute may create a sub-regime of international criminal law, Articles 6, 7, and 8 should, to the greatest extent possible, be interpreted in a manner which is consistent with custom. As well, care needs to be taken that the experience of judges at the ICTY and ICTR under different circumstances does not cause the pendulum to swing too far in the opposite direction, so that judges consider self-containedness and exclusive reliance on the Elements as 'safe' and openness of the Rome system as well as the interpretive assistance of custom as 'dangerous'. The picture is not so clear cut, not least because it is already being suggested that the Elements are inconsistent with the Rome Statute in places by expanding or restricting 210 215 Ibid. 216 The Elements of Crimes may in places cause more confusion than clarification (see, e.g., nn 5 and 6). The Elements are also said to be creatively ambiguous in places, most famously in respect of the war crime of a direct or indirect civilian population transfer by the Occupying Power into, within, or outside the occupied territory (Art. 8(2)(b)(viii)). Footnote 44 to the Elements of Crimes states, 'The term "transfer" needs to be interpreted in accordance with the relevant provisions of international humanitarian law.'
at New York University on November 2, 2010 ejil.oxfordjournals.org Downloaded from the scope of crimes defined in Articles 6, 7, and 8. 217 Thus, while 'the Elements are not binding per se, they will undoubtedly have persuasive force, reflecting the consensus view of the international community; ultimately, however, the judges will have to reach their own understanding of the Statute'. 218 If the interpretive presumption proposed is recognized, this would of course lend momentum to revived interest in the formation of custom, its interpretation, and aids to its interpretation.
E Article 30 and Mental Elements 'otherwise provided'
Finally, a discussion of the Elements and custom as interpretive aids would not be complete without a brief mention of Article 30(1) of the Rome Statute, which states, 'Unless otherwise provided, a person shall be criminally responsible and liable for punishment for a crime within the jurisdiction of the Court only if the material elements are committed with intent and knowledge'. 219 For example, it has been said that Articles 6, 7, and 8 of the Rome Statute 'otherwise provide' mental elements including intent 220 and wilfulness, 221 as well as behaviour conducted 'wantonly' 222 or 'treacherously'. 223 However, drafters of the Elements treated only the latter two -'wantonly' and 'treacherously' -as otherwise providing and regarded references in the Rome Statute to intent and wilfulness as consistent with the default rule in Article 30. 224 Other parts of the Rome Statute contain references such as 'should have known' 225 and 'for the purpose of'.
226
Paragraph 2 of the General Introduction to the Elements seems, however, to contemplate that instruments other than the Rome Statute may 'otherwise provide' a mental element for crimes in Articles 6, 7, and 8:
As stated in article 30, unless otherwise provided, a person shall be criminally responsible and liable for punishment for a crime within the jurisdiction of the Court only if the material elements are committed with intent and knowledge. Where no reference is made in the Elements of Crimes to a mental element for any particular conduct, consequence or circumstance listed, it is understood that the relevant mental element, i.e., intent, knowledge or both, set out in article 30 applies. Exceptions to the article 30 standard, based on the Statute, including applicable law under its relevant provisions, are indicated below. 227 On its face, this excerpt suggests that all sources of applicable law listed in Article 21 may 'otherwise provide' a mental element. Indeed, this is the view of some commentators 228 and it was a deliberate creative ambiguity on the part of the drafters. 229 Others think that the Rome Statute can 'otherwise provide' but seem to doubt that the Elements on their own can. 230 It is submitted that, because the Elements must be consistent with Articles 6, 7, and 8 of the Rome Statute and these crimes are presumptively reflective of custom, departures in the Elements from the intent and knowledge elements mentioned in Article 30 must be based on wording found in the Statute or the legal origin of the crime -be it custom or treaty. 231 In other words, the Elements cannot legislate on their own or 'otherwise provide' a mental element, as this would violate the consistency requirement in Article 9(3), or at least render it meaningless. Again, an example may be useful.
In the Lubanga Decision on Confirmation of Charges, 232 Pre-Trial Chamber I accepted the mental element of negligence indicated in the Elements for the war crime of conscripting and enlisting children under the age of 15. 233 This mental element is clearly a departure from the default elements of intent and knowledge in Article 30 of the Rome Statute. Accordingly, it is submitted that the Pre-Trial Chamber should have provided reasons for how this element is consistent with the Rome Statute, by pointing either to the definition of this crime in the Rome Statute or else to the customary or treaty law it reflects. 234 Where neither the Rome Statute nor the law it reflects since 1648 to require effective occupation of land in order to maintain sovereign title to it. While accepting that the law of discovery was valid for creating Spain's legal title to the island in 1648, Judge Huber applied the 'new' law to determine the continued existence of this right and concluded that Spain's title had been lost for failing effectively to occupy the island. Applying the dictum to the law of treaties, commentators have been able to agree that the adoption of a treaty is a juridical fact, but unable to agree on whether Judge Huber's dictum mandates interpretation of a treaty in light of the law contemporary with it at the time of its adoption or whether interpretation is required to reflect evolution of the law up to the point where the dispute arose. In terms of jurisprudence, application of the inter-temporal rule has on occasion resulted in treaty terms being interpreted consonantly with the law at the time the treaty was adopted 243 and on other occasions in conformity with law which existed when the dispute arose between the parties. 244 When the ILC was drafting the Vienna Convention, Sir Humphrey Waldock proposed recognizing both parts of Judge Huber's dictum as applying to the interpretation of treaties. 245 However, members of the ILC were unable to agree on its meaning. 246 Ultimately, the issue could not be resolved, and Article 31(3)(c) was adopted. It provides, 'There shall be taken into account, together with the context: . . . any relevant rules of international law applicable in the relations between the parties.' Thus, while recognizing that interpretation raises the issue of the entangled relationship between treaty and custom as well as issues of inter-temporality, Article 31(3)(c) deliberately avoids providing a one-size-fits-all solution to either of these problems, perhaps because none exists. On the inter-temporal rule and Judge Huber's dictum, Jiminéz de Aréchaga of the ILC said it best:
The intention of the parties should be controlling, and there seemed to be two possibilities as far as that intention was concerned: either they had meant to incorporate in the treaty some legal concepts that would remain unchanged, or, if they had no such intention, the legal concepts might be subject to change and would then have to be interpreted not only in the context of the instrument, but also within the framework of the entire legal order to which they belonged.
Indeed, although not all are in agreement, 248 this has emerged as the prevailing view in the literature on inter-temporality. It is perhaps the best way to make sense of the jurisprudence on this matter -that it is the intention of the parties that is key to determining whether a treaty term should follow the development of the law. 249 This intent is discerned by examining the text of the treaty and having recourse to the 'usual methods of interpretation'. 250 Thus, 'concrete evidence' of the parties' intentions must be found when interpreting the treaty provision in accordance with Articles 31-33 of the Vienna Convention. 251 As well, it has been suggested that courts should be slow and cautious in recognizing a change in custom which impacts on the interpretation of a treaty provision. 252 Based on the relevant case law, the ILC has posited that, where a treaty term is 'not static but evolutionary', or 'generic', it may reasonably be inferred that states parties intended its meaning to evolve over time. 253 As well, human rights provisions, owing to the intent of states inferred from the object and purpose of human rights protection regimes, have often been subject to evolutive interpretation. 254 It has even been suggested that foreseeability may be relevant to determining whether states parties were aware that law might evolve over time and impact on the interpretation of a treaty provision. 255 However, because locating the intention of the parties on the issue of time is somewhat contrived owing to the fact that states often fail to consider this issue when drafting a treaty, care should be taken in inferring a particular intent.
256

B Articles 6, 7, and 8 and Evolving Applicable Law
On balance, it is submitted that states parties should be presumed to have intended that Articles 6, 7, and 8, to the extent possible and without violating the principle of legality, be interpreted in light of relevant and applicable law as it existed when the crime is alleged to have been committed. Article 31(3)(c) of the Vienna Convention should therefore be invoked by judges in this manner. In fact, Article 22(1) provides that no person may be held criminally responsible under the Statute 'unless the conduct in question constitutes, at the time it takes place, a crime within the jurisdiction of the Court'. 257 Similarly, Article 24(2) contemplates changes in applicable law impacting on the Court's decisions: '[i]n the event of a change in the law applicable to a given case prior to a final judgement, the law more favourable to the person being investigated, prosecuted or convicted shall apply'. Implicit in this provision is that all changes in applicable law may be taken into account when interpreting Articles 6, 7, and 8 of the Rome Statute so long as these changes pre-date the alleged commission of the crime. To be clear, while these provisions will usually be invoked in the event of an amendment to the Rome Statute, they may be applied equally where a term in the Rome Statute, such as 'rape', is not defined and the meaning of this crime changes after 1998. 258 Where a term, such as 'deportation', is defined in the Rome Statute, the principle of legality and Article 22(3) would bar changes to this term under international humanitarian law from altering its definition in the Rome Statute. 259 Further, Articles 10 and 22(3) contemplate custom evolving and Article 21(2) renders custom and treaty law authoritative interpretive aids. In interpreting Articles 6, 7, and 8 in light of relevant and applicable law which exists at the time the alleged crime was committed, Article 22 serves as a reminder that, where the Rome Statute cannot be reconciled with subsequent law, the definitions of crimes in Articles 6, 7, and 8 prevail. Such an approach respects the principle of legality by ensuring that rules are 'fixed, knowable, and certain' (because the wording of the Statute does not change).
260
It remains for the ASP to determine whether and when a new crime should be added to the Court's jurisdiction. 261 In terms of the object and purpose of the Rome Statute, consideration may be given to the fact that it establishes a permanent criminal court of last resort. This mandate is consistent with the Court interpreting crimes in its jurisdiction in a manner which reflects developments in the legal environment. In this regard, it is interesting to note that some domestic courts interpret and apply criminal law in a manner which is not frozen.
262
As for the Elements of Crimes, it should be recalled that, during their drafting, France proposed the addition of a 'commentary' following the text of the Elements, which would have included references to case law. 263 This idea received some support, but was generally resisted due, inter alia, to the 'concern that such commentaries would inadvertently freeze interpretations and principles of law in time'. 264 Ultimately, states agreed to draft a small number of succinct comments for possible inclusion, which now appear as footnotes in the Elements but do not refer to case law. This approach 257 is consistent with the discretion of judges, pursuant to Article 9, not to apply the Elements in a particular case and even to propose amendments to the Elements, perhaps because they have been 'overtaken' by legal developments. 265 If the Rome Statute were to be interpreted and applied in accordance with the law as it existed in 1998, states would arguably not have hesitated to insert relevant references to case law in the Elements of Crimes document.
Conclusions
The legitimacy of the Court will be influenced by whether judges interpret the Rome Statute in a manner which adheres to the rule of law. In order for the interpretive outcomes reached by judges to be perceived as legitimate, they should appear to be consistently guided by sound methodological reasoning. If judges invoke diametrically opposing canons of interpretation for crimes in the Rome Statute, they may call into question the legitimacy of international criminal law, as they may appear to be invoking a particular interpretive canon because it yields a desired outcome. The task of interpreting the law has been described by one ICTY judge as 'both the most challenging and the most anxiety-ridden part of the job'.
266 This is no wonder. Interpretive outcomes can lead to the imprisonment of individuals, the compensation of victims, contribute to or disturb transitional justice efforts in situation countries, influence the development of customary international law, promote or undermine the coherence of international criminal law as a body of law, encourage or dissuade non-states parties to join the Court, and help to strengthen or undermine the Court's legitimacy as an independent and impartial international judicial organ. Strong critics of the Court have already sounded the alarm about the absence of a method of interpretation to which judges are bound, asserting that 'the Court's discretion ranges far beyond normal or acceptable judicial responsibilities, giving it broad and unacceptable powers of interpretation that are essentially political and legislative in nature'. 267 The strongest response to such an inaccurate and sweeping criticism would be to develop methods of interpretation for substantive and procedural law in this field, perhaps beginning with crimes in the Rome Statute. 265 
